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CANADIAN  COMPANIES 
INCORPORATION 

And  the  li   Hrlne  of  Ultra  Virfa  in  the  IlKht  of 

Privy  Council  Decisions 


On  tlK>  2Uh  February.  1U16.  tho  Privy  C.»muil  rt'iHlorwl 
decisions  in  thrin-  very  ini|K)rtant  casi'i  Hffootinjt  Canii.lian 
Constitutionul  Imw  in  its  U-arinj;  tiixm  tv.mpunv  inci)rt><)rn- 
tion  in  Canada,  viz.:  Th,  n»,Hni:n  r,;,i,  (i..i.i M,„n<',  ru,„i„i,ni 
('(IS,  '■"  :  The  l„s„,;t,„  ,  .\,i  U.  h  ,;  i„  ,  (*•>,  and  tho  ca«e  involv- 
ing references  /.'<    <'i>minnii4  i  lti,nri«„;ilion  <•>. 

Before  proceedinjr  to  a  review  of  the  above  ini|>ort4int 
deasions  of  the  Privy  Council,  it  is  desirable  to  jrive  a 
retrosiKct  of  the  principal  decisions  dealinK  with  the  riRhts 
and  powers  of  Dominion  and  I'rovincial  companies  ivspect- 
ively.  under  the  British  N(»rth  America  Act. 

The  questions  chiefly  involvtHi  in  the  controversy 
centering  round  sections  5)1  and  i)2  of  the  I5.N.A.  Act  are: 

(1)  What  are  the  rcsi)ective  rights  of  the 
Dominion  and  of  the  provinces  in  resjwct  of  tho  incor- 
poration of  companiea;  and 

(2)  What  are  the  respective  rights  and  powers  of 
such  companies  after  incoiporation  under  i.e  opjKj.sing 
jurisdictions  contained  in  sections   Dl  and   1>2   of  the 

1.   As  l»  Imarjutratiou  of  Vomfxihiis: 

Part  VI  of  the  B.N.A  Act  deala  with  "Distribution  ui 
Legislative  Powers," 

Sec.  91  of  this  part  deals  with  "Powers  of  Pariia- 
ment. 

Sec.  92  deals  with  "Exclusive  Powers  tff  Provincial 

Legislature." 

Sec.  91  contains  no  express  mention  of  the  incorpora- 
tion of  companies  by  the  Dominion  Parliament;  sec  92  does 
contain  express  mention  of  "The  incoi-poration  of  companiea 

(a)  (191€)   A.C.  EB6;  34  W.L..ri    177 

(b)  (1916)    AC.   598;  34  W.I^U.   192' 

(c)  14  W.L.R.  197. 


97^46 


«ith  provlnciiU  ol.jecta."  «nd  irJva*  the  pmvincwi  nxi'luilvii 

rK*weni  In  regArtl  to  guch  incr>ni«»rati.>n.    Hut  mc  91  my* 

"It  ihiill  Im»  lawful  for  the  Queon  hy  ftn.l  with  the 

ctm»eni  of  the  Sonnte  ami  ILnuie  of  Conimon*.  to  m&ki- 

II4WH  for  th«  pence.  onJer  and  ginni   government  of 

Cttnii'ltt.  in  reltttlon  to  all  nuittem  not  cominir  within 

the  cliujiMw  of  mihject*  by  thin  Act  iwgigncd  exclu»ivoly 

to  the  leiriiilfttureii  «)f  the  Province*." 

,„  .  ,"f"*^*''  V'^'  **»;'^T  Council  hM  held  that  the  p^.wer  of 

L  uu    .1,"'  "H^^^^  reference  to  the  inc..n»<Tatinn  of  a)mr)anieii 

with  other  than  r)n.vinciHl  ohjecU  U'lonini  exclunively  to  the 

Domnion  ParUHnient.  for  the  malU»r  in  ..ne  "not  coming 

within  the  clause*  of  «uhject«  aaiignefi  excluiively  to  the 

I.egii.lature»    of   the    Provincen."    ami    may    l>e    properly 

regarded  aa  »i  n.atter  afftxting  the  I)omini,)n  generally  ami 

TZZi*%  r'  ^f. ■:«'?/""  "^he  iHNice.  order  Ld  goJ  gov- 
emment  of  Canatia    <<». 

Thus  it  may  be  concisely  stated: 

I.    -L'^f  ^''Z''^  "^  legislating  with  reference  to  the 
incorporation  of  companies  with  other  than  provincial 
objects  belongs  exclusively  to  the  Dominion  Parliament 
2.  The  i)ower  of  legislating  with  reference  to  the 
IncorporaUon   of    companies   with    provincial   objects 
f    V2?o  l'^<^'"»'vely  to  the  provincial  legislatures. 
In  1883  the  important  point  was  establishefl  that  where 
a  corporation  is  incorporated  by  the  Dominion  Parliament 
rif  J^'T-.  ^"^"""^  "»  business  within  the  Dominion,  the 
fact  that  It  chooses  to  confine  the  exercise  of  its  powers 
in.??  P»^vi- .-e  and  to  local  and  provincial  objects  does  not 
operate  to  render  its  original  incrrwration  illegal  as  ultra 
rms  of  the  said  I'arhament  '-J.     But  it  would  proimbly  bo 
'fnZJT  ?     *^?  Dominion    to  incorporate   a  company 
s'Xf  pr"a:;-in' :  m'  ^""^^^  "'  ''"^'"^  '^  ^••-^  '>^  >-^  ^"  « 
In    1901    Ungelier  J.    held   in    Ihnk  of    Toronto   vs.    Si 
taurine,  tin    Insumnc,    <'<>,„,„„>,,  (v),   that  a   fire    insur^ 
ance   company   inconK)nitwl    in    Quebec  to  carry  on    the 
business  of  fire  insurance  in  that  province  could  enter  into 


(d) 


(f) 
(S> 


■  ctrntmrt  of  inmininie.  in  that  pn»vinpt.  coverinff  a  rink  on 
f.-Klji  mtualwl  in  Tor.,rUo.     'Dw  Ciurt  ..f  Kimk'h  rU'mh  "" 
thoutrh  .li^niMHiriK  ttir  iifitun  on  another  irrnun.l.   unanJ- 
nmunly  airrprd  that  the  firo  Inmiranw    comj^my    \ml    no 
cl.'fenri.  on  thin  irroun.l.     OnapfM.u:  to  tlic  Pnvv  Coumil  "'. 
whori'  thi<  pliunliffH  su«.'.mv|«|.  tht-  uU.vi.  .Iif..nit«  tl<»«M(  not 
oprxyir  to  havo  Uvn  ui.jimlontNl.  I,»it  in  rpftrml  U»  nptMirentlv 
in  tho  dwiiion  of  tho  Privy  ('„.imil  nn  „m'  „(  a  wunUi-v  ,,f 
defence*  not  "nonoiHly  nr«uvi\  jU  i\\v  hur."  (S«.|.  ,Mr  Duff  J 
n  fV»H.../n,„  /•„,,/„    i;„    r..    ,,    nn„n.,  I'n.    /.,,,•.„„■'/•.",* 
;>'.  \%ho  Kui.l:     "{'()no..linK  that  thi«  niw  oiiKht  »i..t  ii|«.n 
thin  point  to  Ik»  rpR-nrdwl  a*  a  fhi-ininn  of  i\w  Privy  Council 
it    woiil.l   at    Iwmt   Hwni    that    tho  t>fnin"nl   roun^'l   who 
ftplM'tirnl  for  th«'  inHuram-.'  company  did  not  think  it  worth 
while  nfrioualy  to  challcntfi'  thi-  vi*>w  of  the  QuHmh-  Court* 
upon  It;  and  it  iit  ohviouH  that  the  acUon  must  have  »>«».n 
dl«mi»swl  if  the  flefi.nce  could  have  been  mnintjiine*!     Tliis 
»e<w«  to  he  the  only  cane  in  which  the  fw.int  hjw  ever  been 
raised  •)       But  it  mijrht  perhaps  have  Ik-ch  aiKiUHl  in  thin 
CAfto  that  the  insurance  company   wius   not   exercisinir    its 
powers  in  an  outside   jurisdiction,    for   the  a.ntract    wa« 
entero<l  into  in  the  proving  of  the  company's  incorporation, 
and  was  of  a  rH'rsomU  nature,  \yoing  a  c/>ntract  U>  indem- 
nlfy  tho  insiired  aj?ainst  loss  in  tho  event   of  certain  of  its 
proi>erty    In    Ontario    (where    it    was    <lomiciled)    heinir 
destmyod  by  fire.    Such  a  contract  docs  not  attach  to  the 
property  insured  ni,  -»«.  i  m»  me 

„  .^".r*^^?.  ^^^°  S"l»«'me  Court  of  Canada  in  ('a>,arliaH 
l,tr,f,r  U„.  io.  r,.  nihnra  Fin  /«,.  Co.  „>,  had  occiuHion  to 
determine  the  meaninjr  of  the  clause  "The  inconK>ration 
of  companies  with  pn)vincial  objects."  in  ita  application  to 
a  fire  insurance  company  inconwratod  in  Ontario  and  which 
had.  by  a  contract  entered  into  within  the  province  of  ita 
iRconK>rntion,  with  a  company  domiciled  in  another  prov- 
ince, insurefl  ri.^ks  of  the  latU'r  company  in  the  SUte  of 
Maine.  The  majority  judsrea  dtx^ided  that  "a  company 
mconwraied  under  the  authority  of  a  provincial  legislature 
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Hn.lillirV  (•..miKiny  v  nad.oi  k.  ;  Atk.  554;  Lynrh  v  n-,i»,  ii  ipp. 
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</.  oti,w«   Fire   In»    Co,  39  8.C  K.  at  p    4BI  *  »« iric   Ry.  Co. 
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to  carry  on  the  business  of  fire  insurance  is  not  inherently 
incapable  of  entering  outside  the  boundaries  of  ite  province 
of  origin  into  a  valid  contract  of  insurance  relating  to  prop- 

aiid'ouYf  °J  j')     ""^  '^°^®  """'^  ^^*""  ^^"^"'  MacLenn^; 

The  above  case  was  not  appealed  to  the  Privy  Council 
but  seems  to  have  given  an  impetus  to  a  movement  to  have 
certain  stated  questions  respecting  the  conflicting  claims 
of  the  two  jurisdictions  settled   by   the  higher   tribunals. 
Accordingly,     in     Ur     r„mpnni,s     1ncor,wrnfion     (»>)      the 
Sui^rome  Court  of  Canada  considered  these  questions.    The 
result  of  the  judgment  of  tho  Supreme  Court  upon  the 
quostion  of  intenn-eting   the   meaning   of  the  expression 
with  provincial  obiects"  was  thus  stated  in   the   decision 
ot  the  1  nvy  Council  in  the  nn,i„„:n  Cn  ,  I,- Cos,  r»^ -—''The  in- 
pretation  of  this  provision  which  has  been  adopted  by  the 
majonty  of  the  judges  in  the  Supreme  Court  is  that  the 
intioduction  of  the  words  "with  provincial  objects"  imposes 
n  temtonal  limit  on  legislation  conferring  the  power  of 
incorporation   so  completely  that   by  or  under  provincial 
legislation  no  company  can  be  incorporated  with  an  exist> 
ence  in  law  that  extends   beyond    the   boundaries  of  the 
province.   Neither  directly  by  the  language  of  a  special  Act, 
nor  indirectly  through  bestowal  of  executive  power,  do  they 
think  that  capacity  can  be  given  to  operate  outside  the 
province,  or  to  accept  from  an  outside  authority  the  power 
of  so  operating     For  the  company  it  is  said,   is   a  pure 
creature  of  statute,  existing  only  for  objects  prescribed  by 
the  legislature  within  the  area  of  its  authoritv.  and  is  there- 
tore  .estricted  so  far  as  legal  capacity  is  concerned,  on  the 
principle  laid  down  in  A^hhiir,,  h'nihmn  ('„.  ;..<.  liichf  (o). 

Their  Lordships  in  the  Bnnnnzn  Cn,!:  (\,sr  rejected  the 
above  view  as  too  narrow  and  said  "The  words  'legislation 
n  relation  to  the  incorporation  of  companies  with  provincial 
objects  do  not  preclude  the  province  from  keeping  alive  the 
power  of  the  executive  to  incoiporate  by  charter  in  a  fashion 
whicli  confers  a  general  capacity  analogous  to  that  of  a 
natural  peraon.  Nor  do  they  appear  to  preclude  the  prov- 
ince from  legislating  so  as  to  create,  by  or  by  virtue  of 
statute,  a  corporation  with  this  general  capacity       What 


im)     IS   S.O.R.    331. 

*n)     Supra  p   1. 

(o)     L.R.  7  H.L.  66S. 
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the  words  really  do  is  to  preclude  the  grant  to  such  a  cor- 
poration, whether  by  legislation  or  executive  act  according 
with  the  distribution  of  legislative  authority,  of  powers  and 
rights  in  respect  of  objects  outside  the  province,  while 
leaving  unobstructed  the  ability  of  the  corporation,  if  other- 
wise adequately  called  into  existence,  to  accept  such  powers 
and  rights  if  granted  ab  rrfra." 

In  addition  their  Lordships  in  that  case  dealt  with  an 
important  phase  of  charter  incon)oi-ation  and  its  effect  vis- 
a-vis the  doctrine  of  ultra  rin.s.  Tiiis  question  is  discussed 
at  length  infra  p.  10. 

2.  As    to    conflict    of    ht/lslalirr  iioiccrs    uniJn-    the 

U.S.A.    Act    s,c.    91    (1)1(1    92    1)1    ;•.  >•/)(<■/    of     co»ii>(t))i,  s, 

t))corpi»'<it,(l  1)1/  tin  D(»)iiiiio)i  nixl  tin   l'ruvi)>Cfs. 

The  power  to  incorporate  companies  cames  with  it  the 
power  to  confer  capacities  which  are  the  natural  and  logical 
consequences  of  incorporation  (i».  The  question  remains 
as  to  how  far  companies  under  either  jurisdiction  can  go 
in  the  exerdse  of  their  powers,  rights  and  duties  without 
interference  from  the  other  jurisdiction? 

In  two  cases  decided  in  the  year  \9,dA—Atto)-)u  ii-C,  )>. 
cral  of  ())itario  vs.  Att(»-n()i-(i(H(r(il  of  Vanado  f'l),  and 
Tcn)W)it  vs.  Vnio))  ]in)il-  of  Co)ia(l(i  <r),  two  propositions 
were  established :  First  that  there  can  be  a  domain  in  which 
Dominion  and  Provincial  legislation  may  overlap,  in  which 
case  neither  legislation  will  be  uU)-a  vires,  if  the  field  is 
clear;  and  second,  that  if  the  field  is  not  clear,  and  in  such 
a  domain  the  two  legislations  meet,  then  the  Dominion 
legislation  must  prevail  (^K 

It  is  now  settled  that  the  general  authority  to  make 
laws  for  the  peace,  order  and  good  government  of  Canada 
which  the  initial  part  of  sec.  91  of  the  B.N.A.  Act  confers, 
does  not,  unless  the  subject-matter  of  legislation  falls  within 
some  one  of  the  enumerated  heads  which  follow,  enable  the 
Dominion  Parliament  to  trench  on  the  subject-matters 
exclusively  entrusted  to  the  Provincial  legislatures  by  the 
enumeration  in  sec.  92  '''-'. 

The  decision  of  the  Privy  Council  in  Citizoxs  I)isurance 


(p) 
(q) 

(r) 
(s) 


(t) 


John  Deere  Plow  Co.  v.  Wharton   (1915)   A.C.  at  d    344 

(1894)   A.C.   189.  "^ 

(1894)    A.C.    31. 

See  (3rand   Trunk   Ry.   Co.   c.   Attorney-General    (1907)    AC    65-   Cie 

Hydraulique  de  St.  Francois  c.  Continental  Heat  &  Light  Co.  (1909) 

Per  Lord  Haldane  In  Insurance  Act  (1910)   Reference,  post  p.  19. 
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^ompmyvs.  /W>".' ^"J  is    one  of  great  importance  in  rela- 
D  M  A*® A*!!®  distribution   of  lejrislative   power  under  the 

S;!fd'^''-  •^"  ^^^  °?^  *'/"'^'  ^^«  Provinces  have  exclusive 
jun.^ion  m  respect  of  "Property  and  Civil  Rights  in 

Don,^.':!T  ^'^{  ^^'  '1^"^,  ^^>-  0"  the  other  hand  the 
S  '^1  S  "1  f^*^'"'^yp^  lepTislative  power  over  the  subject 
?(  ^L?^^"'^-iu".e^  ^''''^^  ^"^  Commerce"  (sec.  91.  clause 
2).  Dealing  with  these  two  factors  in  the  above  ewe  the 
^p'^S^/rr'  considered  that  sections  91  and  92  rTust.  in 
regard  to  the  classes  of  subjects  generally  described  in  Uc 
aJd^h^^f  n^^'^^"'-  ^"^tJManguage  of  one  inSr^retS 
?n  ;Jl.n  ".^^^^^y-  ni.odified  by  that  of  the  other,  so  as 
to  reconcile  the  respective  powers  they  contain  and  give 
effect  to  all  of  them.    Each  question  should  be  decided  m 

upon  an  interpretation  of  the  statute.  Hence,  the  words 
"property  and  civil  rights  in  the  province"  includi  S 
arising  from  contract  (which  arc  not  in  expres!  ?ernS 
included  under  section  91)  and  are  not  limited  tos^h 
rights  only  as  flow  from  the  law.  ,.,..  the  status  of  per.Sns 
I,  M^^  ^''1''^^  "regulation  of  trade  and  commerce"  it  wS 
held,   include   political   arrangements   in   regard   to  ti^ 

iKX?.**;"  ?"'**""  ^^  P^'-'i^n^ent.  regulation  of  tSde 
in  matters  of  interprovincial  concern,  and.  it  may  be  genmJ 
regu  at.on  of  trade  affecting  the  whole  Dominion  but  do 
not  include  the  regulation  of  the  contracts  of  a  pkrticula? 
business  or  trade,  such  as.  for  instance,  the  busSS^  S 
fire  insurance  m  a  single  province,  and  therefore  dTnot 
S  by";i.*9l.  ^"''  °'  ^'■'^^^^  ^"^  "^^>  righ^'con' 

sav  ^"thev    \IZT""   'Kl  ^'f'^'T    '"   th^''-   Lordships 
say      they    think     as    the     resu  t     of    these     derision.^ 

^^    T'*   r^'    ^'^    t^'^^"    that    the    authoritv      o 
legislate    for    the    regulation    of    trade    and    commerce 

fSr^nf^'i'^.^^*^"  regulation  by  a  licensing  sysTm  o? 
a  particular  trade  in  which  Canadians  would  otherwisT  be 
fr^  to  engage  in  the  provinces."  Nor  do  the  mm^nc^ 
and  great  dimensions  of  a  business  alter  this  ^J^P*"^^^ 
Where  a  company  has  been  incorporated'  bv  the 
Donumon  Government  with  powers  to  trade,  it  is  not  thp 
less  subject  to  provincial  laws  of  general  appH^^tion  e^' 

(U)      (ISSn    7   App.    Caa.    »6. 
(V)      LcR.    (19U)     A.r.   508. 


-tin Jinl  f>,^''*'■^T^ '^^''^^'''■*^  ^y  ^-  ^2.     Thus,  nohvith- 
riS  j?*^        K  ^  Donumon  company  has  capacity  to  hold 

1??;.  .l^^T  "^y^^  *^  °^'y  *h®  «^»t"^  of  the  province 
fhn!^„h  ♦I^^"  '  *'''  ^^"^^f^  "'«  payment  of  taxes,  even 
+1.^  ^r®*^  ^^y  assume  the  form  of  requiring  as  the 
method  of  raismg  a  revenue,  a  license  to  trade  which  affects 
a  Domimon  company  in  common  with  other  companies  (vJ. 
tsuch  a  company  is  also  subject  to  the  powers  of  the  prov- 
ince relating  to  property  and  civil  rights  under  sec.  92  for 
the  regulation  of  contracts  generally.  For  instance,  a 
provincial  enactment  imposing  statutoiy  fire  conditions  to 
lorm  part  of  all  fire  insurance  contracts,  whether  entered 
into  ^  local  or  outside  insurance  companies  respecting 
property  within  the  province,  is  valid  f^>. 

On  the  other  hand,  notwithstanding  the  above  stated 
provincial  jurisdiction,  the  Priv>'  Council  has  held  in  John 
Dare  {low  to!,  vs.  Wharto,,,  that  a  province  cannot  inter- 
fere with  the  status  and  corporate  capacity  of  a  Dominion 
company  in  so  far  as  that  status  and  capacity  carry  with  it 
powers  conferred  by  the  Parliament  of  Canada  to  carry  on 
business  m  every  part  of  the  Domimon.  For  instance,  a 
provincial  legislature  has  no  power,  under  the  B.N.A  Act 
to  pass  an  Act  requiring  companies  incorporated  by  the 
Dominion  Pariiament  to  be  licensed  or  registered  under  the 
Act  as  a  condition  of  carrying  on  business  in  the  province 
or  maintaining  proceedings  in  its  Courts  (tJ. 

This  case  also  decided  that  the  status  and  powers  of  a 
Donuraon  company  as  such  cannot  be  destroyed  by  a  provin- 
aal  legislature.  Hence,  Part  VI  of  the  Companies  Act  of 
British  Columbia  f^J  which  in  effect  provides  that  companies 
incorporated  by  the  Dominion  Parliament  shall  be  licensed 
or  registered  under  that  Act  as  a  condition  of  carrying  on 
business  m  the  Province  or  maintaining  proceedings  in  its 
Courts,  is  therefore  ultra  vires  the  Provincial  Legislature 
under  the  B.N  A.  Act.  The  Privy  Council  declared  that  the 
enactment  under  discussion  was  "directed  to  interfering 
with  the  status  of  Dominion  companies,  and  to  preventing 
them  from  exercising  the  powers  conferred  on  them  by  the 


(w) 

(X) 

<y) 
(z) 
(a) 
(b) 


Hod^e  V.  The  Queen.  9  App.  Cas.  117 

Colonial     Building    &     Investment    Aasn 

Quebec.  9  App.   Cas.   at  p.   164. 

Bank  of  Toronto  v.  Lambc,   12  App.  Gas    575 

?io'-'tx"'l  J,"*i'.'"^"'=*  ^°-  "■  Parsonj.   7  App.  Cas.  96. 

R.S.B.C.  1911,  c.  39. 
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Parliament  of  Canada,  dealinjr  with  a  matter  which  waa  not 
entrusted  under  sec.  92  to  the  provincial  legislature"  «>. 

.  '^^.^V:  Lorflships  also  sfid  in  this  case  "But  the  exores- 
8.on.  civU  rights  in  the  pmvin<:."  cannot  be  so  nte^S 
U.c,  literally  .  and  it  must  i>e  regarded  as  excluding  cases 
8?Sl^h'/'*  with  elsewhere  in  the  two  sections  SotwTth! 
standing  the  generahty  of  the  words.  If  this  be  so  then  the 
power  of  legislating  with  reference  to  the  incor^ration  of 

exSeTvTfthf  n''  ''""  ""'TT^'  objects!°Sb:rong 
exclusively  to  the  Dominion  Par  ament.     For  the  mattAr 

exclusively  to  the  Legislatures  of  the  Provinces  "  within  th- 

litres  °^  *^^  ^"i^'^  ^^••^^  °^  ^-  91-  ^d  may  brpmierly 
regarded  as  a  matter  affecting  the  Dominion  generXTnd 
covered  by  the  expression  "the  peace.  oX  and  3  Z 
emment  of  Canada"  r.;.  But  their  Lordships  j^Tnf3l)u?rn 
^I^^rance  Act  1910  (e>  that  the  above  geneml  authori  J 
=^5^^  r^  ^''''}^^  P^«'  o^er  and  go5l  govei?Sient  of 
r«1^>K^'^'  "°*'  "^^  *^«  subject-matter  of  Kation 

rni.«;."D-s?:  pai^rertft^crortr  S 

The  decision  of  the  Privy  Council  in  the  case  of  R» 
Co:npanus  Incorporation  is  short,  as  their  LordshTps  state 
2^^1/Tl  ""{^^-^  questions  therein  propound^  were^^ 

X^Tre  nou^C^rj^'^rT''  ^J'vered  in  the  Sj.^S f^^l 
JJeere  I  loutoy.  vs.  miarton;  the  Bonanza  Creek  Comnat,,, 
Case  and  the  Insurance  Act  Reference.  Also  their  Xd 
Ships  pomt  out  in  their  decision  the  param^nt  importance 
finn^  .^/!}"l^^^^'P«^^^ble  from  deciding  absSt  qups! 
disputes  "^  '°'"'  "^  ^"  ^*"^'  litigation  about^n^te 

Even  a  casual  perusal  of  the  Bomnza  Creek  Ca^c  will 
disclose  at  once  that  it  profoundly  modifies  the  prev^lTne 
conception  of  our  law  of  companies  incorporated  by ISterl 

The  chief  point  to  be  borne  in  mind  concerning  this 
Pnvy  Council  decision  in  its  relation  to  the  doct^^luuZ 

(c)      (1916)    A.C.  p.    343. 


ttrca  is  the  fact  that  it  completely  upsets  all  previous 
notions  existing  in  this  country  aa  to  the  effect  of  inconwr- 
ation  by  letters  patent.  It  has  been  univeis;illy  accepte<l  in 
Canada  that  the  Companies  Acts  incorpoiatinj?  by  letters 
patent  provide  for  the  constitution  of  a  purely  statutory 
company.  Such  lecrislation  was  regarded  as  a  delejfation  by 
the  Lejfislature  of  its  \x)wer  to  incoriwrate,  and  companies 
incoiporated  thereunder  as  statutory  companies,  and  it  was 
so  arjfuefl  by  Mr.  Newcombe,  the  Deputy  Minister  of  Jus- 
tice. Now  the  Privy  Courcil  in  the  IS,»un,:,i  Cn.k  t'as,  at 
one  blow  literally  smashes  this  all-provailinjr  conception  of 
our  law  and  declares  that  to  some  extent  at  least  our  com- 
panies incoriwrated  by  letters  patent  derive  their  existence 
from  the  executive  power  of  the  Sovereig-n.  and  not  merely 
from  the  words  of  the  regulating  statute. 

Lord  Haldane,  in  respect   of  the  limmnzn  Cmk  Com- 
pany, incorporated  under  the  Ontario  Companies  Act.  said : 
"The  company   pui-ports   to  derive  its  existence 
from  the  act  of  the  Sovereign  and  not  merely  from  the 
words  of  the  regulating  statute," 

Again,  in  respect  of  Dominion  companies,  his  Lordship 

"The  Sovereign,  through  the  medium  of  the  Gover- 
nor-General, in  this  way  delegates  the  power  of  incor- 
poration, subject  to  restrictions  on  its  exercise,  to  the 
Secretary  of  State,  and  it  is  by  the  exercise  of  the 
executive  power  of  the  Sovereign  that  the  company  is 
brought  into  existence." 

Also,  respecting  the  Ontario  Act: 

"So  that,  subject  to  the  express  restrictions  in  th'- 
statute,  it  is  by  the  grant  under  the  Great  Seal  and  nc 
by  the  words  of  the  statute,  which  merely  restrict  tht 
cases  in  which  such  a  grant  can  be  made,  that  the 
vitality  of  the  corporation  is  to  be  measured." 

Their  Lordships  apparently  found  an  obstacle  to  their 
view  in  the  phrase  "as  if  incoiiwrated  by  a  special  Act" 
which  occurred  in  the  Canadian  statute  of  1864.  Their 
Lordships  construe  this  provision  as  an  enabling  one,  and 
not  as  intended  to  restrict  the  existence  of  the  company  to 
what  can  be  found  in  the  words  of  the  Act  as  distinguished 


said 
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iJTislons''"''^  ''^**"'   «^"^«^    ^"   accordance  with   it- 

Pcwsibly    this   phraae.  as  it  originally    occurrwl     wn. 
nvsertcjd  to  emph^usize  the  inconx>nrte,ress  c^thel^n^^ 

«^f«^  ♦u  :\i^  ?'  ""'  ""^  inconmrato  "o,  Kut  it  i<  tn  he 
noted  that  this  phrase  nuiy  not  have  the  same  intenVetation 
in  ;c.  present  Dominion  Act.  for  it  is  cont^ied  ?n  se?  29 
of  that  Act  under  the  headin.-  "General  Powers  and  oStie* 

rnJfhf:;::'''^"^'  ^^"^i^.^'  »^y  the  additional  words  "embcK^J! 
ing  the  provisions  of  this  part  and  of  the  letters  natpnln.:^ 
supplementary  letters  patent  issue^l^'rsufh  cZpany'''''"'' 

iuvJI'-tIp^S  '"'''•  '"  ^""""«^  ^'^^^  the  doctrine  of  ultra 
1'"".  I  he  doctnne  means  s  mnlv  that  it  i«  wmnn,  j« 
answering,  the  question  what  ,>owers  the    Uorat  on  U 

asfumiL  th:?7rr''Vr'"''^'^'^">'  '^y  ^tatuS^to  startX 
assuming  that  the  Legislature  meant  to  create  a  comn«nv 

v^ith  a  capac  ty  resembling  that  of  a  natura   person   such 

as  a  corporation  create.!  by  charter  would  have  a?common 

u?>  ^fv^^""  «^^  ^''^t'^^'-  t'^^»-«  are  words  n  the  stTute 
which  take  away  the  incidents  of  such  a  corpora  ion 

U  S»r?i,'■?*"''^i'"'^'"•■"t'«")•  ^^'le'-e  its  entire  existence 
s  denved  from  the  statute,  ulll  have  the  incidents  wh?ch 
the  common  law  would  attach,  if,  but  only  "rthe  st^tSe 
has  by  Its  h.  ^uage  gone  on  to  attach  them^  In  the  abince 
of  such  language  they  are  excluded,  and  if  the  corporation 
attempts  to  act  as  though  they  were  not.  it  is  S  S 

In  rtempiro'nirrj^^*^  ^^  '^^"^  ""^^^^^  ^^«  ^^ 
In  Canada,   hitlerto,  the  doctrine  of   ultra  rir,,h^ 

charter's^  lei :?;  "^i  f"'^  "'■""  int-Pretatton'„',''th'e 
cnaners  ot  letters  patent  compames.  as  if  such  comnanifla 

iIh1«  "'7'^/^  I^  exclusively  by  statute.-rt  whaTTh^ 

de^il't't^n^^^^^^^  r/'  '^""'"'''y  «''  by  implicatbn  wL 
aeemed  to  be  prohibited.     For  instance,    in    tho    recent 

and  Sons  d)  Idington,  J.,  construing  the  powers  of  a  com 
pany  incorporated  under  the  Ontario  (letters  natent?  rC" 
pames  Act,  said:  "The  powers  of  the  incoi^oraTed  clSZ" 
must  be  measured  by  the  express  powers^iven  by XTt 

Jf!      I  ^l"-  '^'-   *"^   1   Vict.  c.   73. 
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of  incorporation  and  such  nocessarilv  implied  i>owers  as  thn 
Konoral  purview  of  the  statute  demonstrates  J^-re  int^n,  I 
to  be  cowered  by  the  expressions  used  in  the  statute.'  aS 
bevon'cf  ?hnt  I^'"''  the  cmT^oration  not  only  has  no  powers 
mav  half  ^  '^•"'^".'^    '""  '"""t  ••^^^^^  «"ch  power  jus  it 

art^nr«     //  ^^^'  "1'*  '*'*''""  ^^^'•'"'f  ''«y'^"''  ""'h  limit.s  its 

n«n,I'^®  fundamental  difference  between  charterwl  com- 
L^^6th"Fd^?T^^^tr^  pointed  out  in  Palmer's  C^mpa^y 
wc^'of  a  fnnH±  ;  T'^u'^  '^''''  however,  subsists  a  differ- 
ence of  a  fundamental  character  between  a  chartere<l  com- 

fer^  fmder  fh7^^"^  ^"'^l  ""^^''  "  «f^^^'«'  ActOr  re^S- 
lol  „        ^  ^^^  Companies  Acts,  and  it  is  this:  at  common 

is\L''dX±'n"7^"^^  ""'  '^'  ^''"^'^  charter  harpTer 
as^as  determined  m  the  s„tfo>,  iinspUnI  rasr  (ki,  ^  dea 
v^th  Its  property,  to  bind  itself  by  contracts,  and  o  do  aH 
such  acts  as  an  ordinarj-  person  can  do.  and  so  completers 
^rJS^'^^t  .^"^""^'"y  that  it  is  unaffected  even  by  a 
fhp^i,^'?^'"'^'  '"  2"^  ^'•^''^tinjr  charter  in  limitation  of 

that^S  f  ^"^T"-  /r  *i"  ^^'""^"'^  J^^^  has  alwavL  held 
that  such  a  direction  of  the  Crown-thoujrh  it  mav  give  the 

^eZdeSJiSnno?  r""'  I^^^/harter  if  il  direcu'on^  s  d,l 
S^  ^S""^^"""*^  derogate  from  that  plenary  capadtv  with 
which  the  common  law  endorses  the  company,  even  though 

betw^n^fhrr  '  ^"  ^''/??"'  P'-^^  «f  the^o?ial^^  barS 
between  the  Crown  and  the  corporation  O).  This  feature 
-the  unrestricted  corporate  capacity  of  the  chartered  com! 

fhTrl' •  \\  '"^'^^'  ^^"*'^t  to  the  strict  delimitation  by 
the  Legnslature  and  the  Courts  of  the  statutory  or  re^is^ 
tered  company  to  its  defined  objects."  ^^"^  °^  '^®«^^- 

Mr    Machen  points  out  (^)  that  though  in  England  in 
modemtimes.thenotionhas  obtained  credeLethaTac^^^ 
fri^?=       "^Tu^^u^^  ^""^^^  *^harter  is  bound  by  all  its  con- 
S?^A.    1      ^^^At   "^^'^-  '■"■'^'  t'^  the  same  extent  as  an 
individual  would  be,  subject  to  its  being  dissolved  at  the 

O)      At  p.    524. 
(k)      10    Rep.    13. 

^"      M^Ch^rTsSR  "Lf^V^.HJ''  """"'".->''  Wenlock  v.  River  Dee  Co 
(m)     SeR«.   10?2-1Q25. 
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suit  of  the  Attomey-Gencrul.  if  it  engngcn  in  ultra  virr.i 
trunsuctions  (ciUnjc  Fulmer.  mUr  ,ilui)~yoi  there  iii  ve.-y 
httie.  if  anythinflr.  in  the  decision-s  to  support  such  a  contcn- 

It  is  |)<)into(l  out  by  Mr.  Muchon  that  in  tho  Suiion 
Uo.piinl  („s,  !•<>  there  was  nothinR  to  indicate  that  a  con- 
tract  wholly  i,eyon(l  the  sco|)e  of  the  punmes  of  the  chai'- 
ter  would  have  been  binding. 

In  1851,  in  Ctpp,,-  }ti,„s  (•„_  /•-,.  /.•„,.  f,,)^  where  the 
conuwny  was  incoiiH>nite(l  by  charter  of  the  Crown  to  tnide 
m  copper.  It  was  heUi  that  the  conmration  could  not  main- 
tain an  action  of  assumpsit  on  a  parol  contract  for  sale  of 
iron.  The  case  turne<l  upon  the  question  of  contracts  under 
seal  and  parol  contracts,  but  Lord  Campbell  stated  "It  is 
unnecessary  for  us  to  consider  whether  the  company  could 
b^d^  "  *"  ^^'^  ''^^'  ^''''"  '^  ^^^  contract  had  been 

,n,    i"  y^!. 'r^fo.^/   •'f'  ''''■  '**'""'''   •»""''•«/'"«  ttankin,,  Co. 
fp/,  decided  in  1871.  a  few  years  before  the  doctrine  of  ultra 

7i«7n'^u^'"u"l^^^"^'''^^''^   '"  .iv/«/.<,r'/   A'/../.   Co.  vs.  Unite 

U874),  the  charter  contained  a  clause  which  said  it  shall  not 

be  lawful  for  the  bank  to  make  advances  on  merchandise. 

in  alluding  to  that  clause.  Lord  Justice  Mellish  said  ct^: 

Now.  unquestionably,  a  great  many  questions  miirht  be 

rai8«i  on  the  effect  of  that  clause  in  the  el.   .  ter  which  may 

be  of  very  great  importance,  but  which  also  being  of  diffi- 

cult, ,  their  Lordships  do  not  think  it  necessary  to  give  any 

0^  mion  upon.    There  may  be  a  considerable  question  as  to 

what  are  the  transactions  which  come  really   within  the 

clause,  and  whether  this  partir  slar  case  does  come  within 

It.     ihere  may  be  also  a  question  whether,  under  any  cir- 

fh^^f^K"•''^';u^^l^H*  °^  violating  such  a  provision  is  jnore 
than  this,  that  the  Crown  may  take  advantage  of  it  as  a 
forfeiture  of  the  charter;  but  the  point  which  it  appears  to 

^n!!*"-  ."L-^^Ttf  \^  "f<^^ssa^  to  be  determined  in  the  present 
ca«j  is  this,  that  whatever  effect  such  a  clause  mav  have 
It  does  not  prevent  property  passing,  either  in  goods  or  in 
lands,  under  a  conveyance  or  instrument  which  under  the 
ordinary  circumstances  of  the  law  would  pass  it." 

(n)     10  Co.  1. 
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(q)      40  L..J  PC.  at  p.  26. 
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/I      //]  *?l'^  ^'"^^  """*''■"  •''"*^'  '"  "'"■"""'  »"./«.*  fv   /^„vr 

nZnL.  ^"'"^I'T"^'?  "*?^''**  ''>'  ^^^  '^''"»'«  charter  han. 
pnmnfa>Y~mM\  ha.H  l,ccn  known  t.)  have  ever  since  s,,!!,,!, 

JuXa'Ll""  '"'-^l'*' l'"v^■^•'•  to  .lo  with  its  propertv  all 
J^.n.?fitf  *?  "'•'J'nnry  I)err.on  can  do.  and  to  b  nd  itself 
to  such  contracts  as  an  ordinary  r)er«on  can  bin.!  himself  to" 

Com.nK  now  to  M,e   case  of  // ,..„  ,r.J,   f,,     their 

Lordshuw  say :  "In  the  case  of  a  company  created  by  charter 
thedoctnneof  .//,„  nns   has   no  real  application   in   the 

1  cS'eV'^Sucr  ••^«^''-^''^r''t'  ^"  ^'-^'"^  •«  -"-i^"-  in 
ino  charter.    Such  a  company  has  the  capacity  of  a  natural 

|>erson  to  acquire  powe.-g  and  ri^rhts.     If  bv  the  ternis  of 

the  charter  it  is  prohibited  from  doin^  so."  a  vio S  of 

o^nnl  f        •'"•' ^.  "IthouRh  such  a  Violation  mav  well  ijivo 

fsr^ofThe^XrJ:;^^ ''  ^"^  "^  --'  ^•""-  ^-  ^»^«'-- 

fs  su'bm  "tiT'^H^  prerogative  company  ?      That  qiSesti^n  it 
IS  submitted,  should  be  answered  in  the  nejrative   for  such 

^rJwTJu;..;"  '■"'^'''^  P^'^'y  a  prerogative  ^mpanvanS 
ff^ii^  statutory  company.     The    reason    it   cannot   be 

tain  powers  are  conferred  upon  it  by  the  statute  which  the 

insZe/fh "r  ''^'"'°^  authority^ouldm,?  confer     For 

t  theJ^Uf  f  ^'""T  '^,?"°*  ^"^^^  *  corporation  and  ^ve 

It  the  right  to  make  calls  on  the  shareholders-  nor  can  the 

S>'ZJat7n''  }^^i:^^^^oM-^  liable  for  Th?  debts 'o?  t'he 
corporation.    Those  are  two  ver>  important  powers  which 

^  foin7in'rr'  ^j%  ^'''^''^'y  ^^^'^^'  stXment  is  to 
be  found  m  a  Court  of  Appeal  decision  rendered  bv  Lord 
Landley.  in  the  case  of  Kh'!  vs.  Ho.nton  OKhithL  c^se 

Pnl  frTl"^''  "^^"  L«"^«"  Assurance."  was  create<M,v; 
Royal  Charter  granted  in  pursuance  of  an  Act  of  Pari  Snent 

^^nfT*>.""'lP"^'"^^^^  ^-^^'^^  the  Crow^  could  notXJe 
granted  without  statutory  sanction.     It  was  held  that  the 

wTh^?.'"'^'  "  ^"'"P^,"'^  incorporated  by  Act  of  Par  Smen? 
within  the  meaning  of  a  power  to  a  trustee  by  will  to  hn-lst 
n^  the  shares  of  any  company  incorporated  by  Act  of  Parlia 
ment.    Lord  Lindley  said:  v,i  ui  x^dnia 

(D    a'^^T  e"?  '"  *^^  ^'^^'"  ""^  ^^^  ^''°^'"  '°  *°  incorporate 
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••?Wn     tf'«coriH,mti..n.  ...  it  (th,.  Act)  emjK.wonHl  the 

•rmwn  ill        f  f"  '•""«;""•»"»   other  thinjr..  which  the 
Crown  coul.1  no  ,  o  n,H»rt  fn.m  the  Act.    And  it  wa.  pumu- 

••.wL^f^*"  Pr,,viHion«  of  that  Act  that  the  Crown  ,rrant..cl 

•<n„Jl^'?''*"''  ^^^'^'^'  ^?^  "*  "■•«  ourwlvc.  whether  aurh  « 

corp<,nU.on  8o  creaUxl  in  not.  in  the  lamruage  of  the  Will 

mconn.ru  ed  by  Act  of  I'uHiamont.     It  is  ^d  No    it  H 

ncorporated  by  charter.    T\xe  answer  i».  it  woS    havi  been 

irnr>o««,b!e  without  the  Act  of  Parliam;nt  to  £ve  creLlS 

••?i«\t?K'^''1^'r.  ''-^  ^^*^  *^^"'^«^'-  '»''  *"y  "thcr  chSer 

•<I^n J^hof'I'J""'""'^  "'  ^'""  '"»"*•■  »"  ^he   mo«t  nurn.w 

to  the  joint  effect  of  the  charter  and  the  Act  of  F»urliament. 
•Von  i^n  ""^"i""!  T*^  r*''^'*^'  "''^  Act  of  Parlian,ont  than 
'VnZ.^T"^*^'^^  ^^^^  '^''^^^-  '^  «PP«*"  to  us  that  this 
"S  wl  MnT^f  '\*^'>"^Pa"y."'corT.oratod  by  Act  of  Parlia- 

ment  within  the  true  meaninjr  of  the  invoatment  clause." 

Tlmt  is  exactly  the  po.Hition  of  companies  incortxirated 
under  our  Letters  Patent  Acts.-they  owe  their  bhrth  aS 
creation  to  the  ,oint  effect  of  the  charter  Rrantal  by  the 
Crown  and  the  Act  of  the  Legislature  under  which  they 
were  incorporated  and  you  can  no  more  neglect  the  Act  of 
the  Leinslature  than  you  can  neprlect  the  charter.  Such 
compames  must,  therefore,  in  respect  of  certain  of  their 
powers,  rights  and  privilesres,   be    regarded   as   statutory 

nrSr'*"?;  ^u-^  '"  '■^?P^*  ""^  ^t'^^"'  ^  PrerogaUve  com- 
pnnjes.  f  this  view  is  correct,  then  the  doctrine  of  ultra 
rmv  apphes  to  any  act  which  is  not  within  the  scope  of 
the  powers  with  which  companies  incorporated  by  letters 
patent  are  vested  by  virtue  of  the  statute,  but  does  not 
apply  to  acts  which  are  beyond  or  outside  the  powers  which 
such  companies  are  deemed  to  possess  bv  virtue    of  their 

il^fT'fr '"1  ^^.^""^  ^/  ^^®  Sovereign  through  the  desig- 
nated  official  and  not  by  or  under  the  statute.  But  even 
gTMiting  that,  the  further  interesting  question  arises  as  to 
A^hether  not  the    doctrine  of  ultra  vir,^  would  applv    to 

ff i^ri!'"'*'  ^'"k  ^I^'I^?^  """^"''^^  th^  t^^^'-s  conferrell  upon 
the  company  by  the  letters  patent.    Some  eminent  Canadian 


u 

bwyor.  arc  of  ojMnJon  thm  the  effwt  of  the  ju.lmient  run- 

dom.  by  th^  I'nvy  Council  in  th..  «.«««..„  Vr/^  7w  ?» 

thMt  a  o.mipur»y  incorporatwl  under  a  Uatem  Patent  Act 

■  nrrt  re.tricte.1  to  the  fx.wer.  or  ..hj^-t*  n.ontionod  |„  xhl 

?1     .W  ^^  «tH  <;hart,'r.  tho  only  penalty  .«  that  the  Crow,, 

nn??hL  ^'•rf'''^"':    '^  '"  '^«P«-tfully  nuhmittiHl  that  that  u 
not  the  «'ffoct  of    he  lanKun«:e  u«i^l  by  Un\  HaJdane  in 
rendennB:  Uio  decision  of  the  Privy  Council.   Ah  reRard"  th" 
upphiaticn  of  the  <loctrine  <»f  ulirn  vtr, ,  to  lotten*  luitent 
companies,  b.rd  Haldiine  uiieji  very  careful  an.l  sijrn  fjrant 
Uin^uajre     He  «uyii.  "In  the  cane  of  a  company  cm.to.|  by 
chartnr.  the  d.K-trine  of  „li,n  v,r,.  h,u.   n.,  real  apj-liratioi, 
In  the  ahstmce  of  «♦  .tutory  restriction  addo.1  t.)  what  in 
written  in  the  chart     "    Do  not  theiie  wor.l«  "in  the  abaenee 
of  gtatutory  resjtr   don  addwl  to  what  is  written  in  the 
charter    mean  i\\t  .,  If  there  is  a  statutory  rcstr  tion   the 
d.Ktnne  of  ,///r„  .,..,  would   apply?      This    '         s  Js  to 
question  whether  there   is   any  statutory    res     ction    in 
respect    of  the  pun)o8eH  and  objects  for  which  a  company 
is  mcoHjpratcd  under  the  letters  patent  acU.    The  Secn' 
tary  of  State  under  the  Dominion  Act  and  the  Lieutenant- 
Governor  under  the  Ontario  Act    is   jriven  the    rijrht   to 
incorporate  companies  for  any  of  the  purposes  or  objects 
to  which  the  authority  of  their    respective    l^jfislatuies 
extends.    Once  the  Letters  Patent  have  f)een  granted,  these 
objects  and  purposes  cannot  be  extended  except  by  supple- 
mentary letters  patent,  and  the  application  therefor  must 
be  authorized  by  a  resolution  imf  sed  by  the  votes  of  share- 
holders representing  at  least  two-thirds  in  value  of  the  sub- 
scribed stock  of  the  company  at  a  special  general  meetinir 
ca  led  for  the  purpose.    These  provisions  of  the  Acts,  it  is 
submitted,    constitute    statutory   restrictions   within   the 
dictum  laid  down  by  Lord  Haldane.  and  prohibit  a  company 
from  enlarjring  ita  purposes  and  objects  as  stated  in  the 
I^etters  Patent  wthnut  complyinsr  with  the  conditions  laid 
down  by  the  Acts.     If  that  is  so,  the  doctrine  of  ultui  ring 
would  apply  under  the  principles  laid  down  in  A'^hhury  vs. 
li'irfu.      This  conclusion  is  not  repujrnant  to  the  dictiun  of 
Lord  Haldane,  because  he  simply  says  that  the  doctrine  of 
ultra  virrr  has  no  real  application  in  the  absence  of  statu- 
tory restrictions. 
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It  wiw  whrthrr  or  not  a  amumnvVJAtl  «"  t'»at  c«mj. 

M»  l^>nl  Iluiciiine  nu»(  ,  «uch  I'rovinrlnl  .J  ,^.»-  ..      1 1  i'        1 

IfKuK. ','"«™  '?" X  ->"  ^      ■•™«  "mlUUo™  „f  ih. 
IHinie.  with  IWinci«rS^„mfil?f  ^"J™""""  "'"""• 

Seal  and  not  by  the  woJi  of  L  ?  f  *"'  "P^*'''  ^^^  ^'^'^^ 

•tricts  the  caseVin  wh  ch  «u^^  -  .''^  ""^'^'^  ''^ 

tho  vitality  .>f  thrcorporafbn  i  f  ^  *'°"''^  '^."^'^^'  ^^"^^ 

ther.  that  *1f  validfv  ii^nti^  Ju  ^.L'*' "'*?»«"rp^l."  and  fur- 

Seal  c.>nfe,,  on  t  rcoSn^'a^^ut?,*^'*  "P'^"'*  *^^  ^'^^t 
con,oration  at  common  lat"'^,.'^;;^,  T^^^T'^r'^'"''  ''J  " 

instance,  would  nrer'ude  iu^  i  ^,  j^    ■'^"^"*^^  ^^ich.  for 
Office  or  bnu-ch-l^Ca^rll/eSr  oSj^ie'-a.^ 


IT 

power,  of  th«  F^™  itiv.  t«  1?  "'  ^'^^Vtng  alivv  th« 

«  «U.t.,t,..  «  rnr  .f,';  "  ,  iu h  o.  *'  "'^'"^^»'>''  •"•  »»>"  virtu.,  of 
tlu.  wo,-.U  muiv  do   ri.r   Li    I  ".?"■'"'  '•"'«"">■■      VV  Hat 

leaving  untl.L ' u.T tL  hM  t^o/uf ''  "•"  '^'"^"^^  ^'''•'' 
^iH«iMlec,uutHv  cull"    i"      oL  «nil   t''"'^'''"*^'""'  *'  "^^*''- 

opinion,  in  th  -i  nummer  «..n.  .  i  .'i  "  [^""^^  I/>i.l»hiiMi' 
Pi-ovinciul  «n  ;i  k7,  U*Tnt  1  f 'T  *'"^  .^'"'  n'Htriction  to 
Ontario  U.^«    I  .J  has  not  thZM  1'  .    '^  ^"""^'•-  '«  »»'« 

to  incon>,>mto  by  u"  0     IWnt   v  t  'ih':''''"''r/'7  ""^^••• 

thea,MH.|lnnt  n>uM  ac?;  t  ,Km^ ;i^;:V h"^^^^  ";'"'*""•  ^^at 

by  outbid..  Htithr.riticM  ••  '¥»li?^  rW'**  c'.r.r..rml  on  it 
Council.  thor..fonsSvcHirt''f'''"  '^f  t^^.  Privy 
anza  Cm-k  (;o|.|  MiiSi/con.  ""^j"*'""  ^hat  tho  Bon- 

abled  it  to  accept  from^^^he  Do.  t^'^^'''  \h^^»'  ^^' 

vuicon  Di^trict. .  j^„  aAXlSi;::/^^;;^-!;;-;^^ 

endo:^:;^;::;;^^?;;';!^^^^^^  c.wn  to 

power  or  rijrht  to  can- v  on  if^  .    "  "'""f't.v  to  accept  the 
tonal  Jimit/of  the*^,'i  ;^i;^; 'i^J'^'^^^  In^ycmcl  the  terri! 

restricted!  either  by  the  BN  A  An»  *T  '"  ^>'  ^^av 
statute,  and.  c.,n.sem,e„tlv  thn/^  *"■  **  ^''^  Ontiirio 
capac-ity  in  virtue  orthe  Let  .^s^i^^^^^^  ''^^''n'^''-  ^""^"•»' 
Lieutenant-Governor  umk-fth/cr^^i  T^i^  ^"  '^  *'>'  ^he 
.capacity  to  accept  \M>wenlndri^!T^^  f*'*'  of  Ontario.  The 
It  is  submitted,  hat  the^,  mnanf  "f  '^"'''  ^*^  "^^  "Jean. 
to.carr>'  on  a  busines^ifS  fZ  h  ?"^t-T-'  '"'  '  '"- 
onzed  to  carry  on  under  the  K/^  5  l^*J  "^^'^^  '*  '«  ^"th- 
the  terms  of  the  statute  clnnot,^  T.? ^"*  ^^^  ^hich.  under 
«^iuie,  cannot  be  chan^red  or  enlarsred  ex- 
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cept  by  supplementary  letters  patent.  A  company  incor- 
porated under  the  Ontario  Act  or  under  any  of  our  Letters 
Patent  Acts  is,  it  is  submitted,  re.nrictefl  by  the  terms  of 
such  Acts  to  the  particular  business  which  it  is  authorized 
to  carry  on  by  tne  letters  r-atent  issued  thereunder. 

Can  it  1)0  reasonably  contendo<l  that  a  com- 
pany incorporatwl  under  the  Ontario  Act  as  a  soap 
conpatiy  ran  go  into  another  province  and  take  power 
to  carrv  on  a  bi^wery  business?  It  is  submitted 
that  such  a  comi)any,  notwithstanding  that  its  charter  is 
derived  from  the  Crown,  has  only  the  capacity  to  take  from 
another  province  or  jurisdiction  the  right  to  carry  on  out- 
side the  Province  in  which  it  is  incorporated  the  business  or 
objects  to  which  it  is  restricted  by  the  terms  of  the  Act 
under  which  its  letters  patent  are  granted. 

There  is  nothing  in  the  decision  of  the  Privy  Cou  ncil 
which  implies  that  such  a  company  could  carry  on  any 
other  business,  either  in  the  Province  or  elsewhere,  unlees 
and  until  it  has  fulfilled  the  conditions  imposed  by  the  Act. 
(•/:..  obtained  authority  so  to  do  from  its  shareholders  and 
confinnation  thereof  by  the  grant  of  supplementary  letters 
patent.  In  other  words,  the  i>ower  of  the  Crown  to  limit  or 
extend  the  objects  and  punwses  set  forth  in  the  letters 
patent  incorporating  the  company  can  only  be  exercired  in 
the  manner  and  subject  to  the  conditions  prescribed  by  the 
Act.  The  power  of  the  Crown  is  similarlv  limited  in  respect  of 
the  increase  or  decrease  of  the  capital  stock  of  the  company 
Tliese  provisions  of  the  Act  constitute,  in  the  author's  opin- 
ion, statutory  restrictions  ujwn  the  Crown's  prerogative  and 
must  be  regarded,  to  use  Lord  Haldane's  owti  words,  as 
"added  to  what  is  written  in  the  charter  or  letters  patent." 

It  is  submitted  that  the  foregoing  views  are  quite  con- 
sistent with  the  dicta  laid  down  by  the  Privy  Council  in  the 
n.nHDi:,,  ('n,l,-  Ca,,  and  if  this  be  so,  then 'the  doctrine  of 
)////-,;  nns  would  still  apply  to  any  violation  of  the  provi- 
sions of  the  letters  patent  in  respect  to  the  purposes  and 
objects  for  which  the  company  is  incorporated— in  other 
words,  if  the  company  does  acts  not  within  the  purposes 
and  objects  sot  forth  in  its  letters  patent,  or  reasonably 
incidental  thereto,  the  doctrine  of  ultm  vires  would  apply 
and  such  acts  would  be  absolutely  null  and  void. 
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RE  INSURANCE  ACT  1910. 

This  case  (-'  needs  no  further  special  reference  than 
has  already  been  made  to  it,  except  as  to  one  point  which 
should  be  noted.  Counsel  for  the  Dominion  had  sought  to 
bnng  the  subject  of  the  regulation  of  insurance  within  the 
scope  of  the  Dominion's  powers  relaUng  to  the  regulation  of 
trade  and  commerce,  on  the  ground  of  the  enormous  mag- 
nitude of  the  business  of  insurance.  But  their  Lordships 
pomted  out  that  "Where  the  British  North  America  Act  has 
taken  such  forms  of  business  out  of  provincial  jurisdiction 
as  in  the  case  of  banking,  it  has  done  so  by  express  words 
which  would  have  been  unnecessary  had  the  argument  for 
the  Dominion  Government  addressed  to  the  Board  from  the 
Bar  been  well-founded." 


VICTOR  E.  MITCHELL. 


Montreal,  March  10th,  1917. 


(u)      (1916)  A.C.  698. 
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